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one half of the purchase price. Held, that an estate by the entireties was created, 
in the absence of proof of a clear intention to the contrary, in spite of the 
limiting words in the premises. Wilhite v. Wilhite (1920, Mo.) 224 S. W. 448. 
The common law regarded the unity of husband and wife as so complete that 
neither could dispose of any property deeded to them without the assent of the 
other, and the whole estate remained to the survivor. 2 Blackstone, Commen- 
taries (8th ed. 1778) 182; see Hiles v. Fisher (1895) 144 N. Y. 306, 311, 39 N. E. 
337. The enactment of the married women's acts has caused a direct conflict 
in the authorities on the subject. See 30 L. R. A. 305, 314; 13 R- C. L. 1112. 
Though the tendency is toward the abolition of all forms of joint tenancies, 
the instant case still follows the old common-law rule. It has frequently been 
held, however, that the words "share and share alike" were indicative of an 
intent to create a tenancy in common. Kellogg v. Burnett (1908) 74 N. J. Eq. 
304, 69 Atl. 196; Jenne v. Jenne (1916) 271 111. 526, in N. E. 540. The only 
objection to the construction in the instant case is the fact that the words occur 
in the premises of the deed and not in the operative parts, which simply name 
the grantees as "said parties of the second part." These last words seem to 
refer to something that has been mentioned above in the document. Common- 
wealth v. Schweiters (1906) 122 Ky. 874, 93 S. W. 592; In re De Rycke's Will 
(1904) 99 App. Div. 596, 91 N. Y. Supp. 159. It would seem that since "parties 
of the second part" was evidently meant to refer to "William and Margaret 
Wilhite, share and share alike" the same construction should be given to the 
words "share and share alike" as if they were in the operative parts of the deed. 
It has been held that estates by the entireties still exist, although the legal unity 
which gave rise to them has been abolished, thus showing that their existence to- 
day depends upon a legal survival. Holmes v. Kansas City (1908) 209 Mo. 513, 
108 S. W. 9. Hence it might well have been argued that the words "share and 
share alike" should logically be construed to indicate an intention to create a 
tenancy in common. The instant case, however, follows an established rule in 
that state. Wilson v. Frost (1905) 186 Mo. 311, 85 S. W. 375; Ashbaugh v. 
Ashbaugh (1917) 273 Mo. 353, 201 S. W. 72. 

Suretyship — Discharge of Surety by Change in Relation of Person Bonded 
to Obligee. — The defendant surety company gave bonds to the plaintiff bank 
covering Syverson as cashier and Flindt as assistant cashier. Syverson was a 
director at this time. By these bonds the surety company covenanted to make 
good any loss that the bank might sustain by reason of any act of embezzlement 
by the "employees" bonded. The bond also provided that the bank might shift 
the employee from one position to another within the bank, and that the company 
would remain liable in the same manner as if there had been no transfer. Syver- 
son and Flindt became holders of the majority of the bank stock and elected 
Syverson president and Flindt cashier and director. The third director was a 
small stockholder. Both Syverson and Flindt defaulted and the bank sued on 
the bonds. Held, that the plaintiff could recover. Bank of Willow Lakes v. 
Syverson (1920, S. D.) 178 N. W. 989. 

The cashier of a bank is ordinarily the executive and has charge of the routine 
business. Burril v. Nahant Bank (1840, Mass.) 2 Met. 163. His functions are 
of an importance and responsibility equal to those of the president. Hence the 
transfer of Syverson from the office of cashier to that of president would seem 
to be merely a change of positions within the bank, not attended by any increase 
of hazard to the indemnitor and permitted by the express stipulations of the 
bond. But when Flindt became cashier and director, his powers and responsi- 
bilities, as well as the hazard of the indemnitor, became greatly increased. A 
director is not an "employee" of the corporation, nor can he be said to occupy 
a "position" in the bank. The directors control the policy of the bank and 
direct its officers in the execution of this policy. In conjunction with Syverson, 
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Flindt had acquired control of the majority of the bank stock. The position of 
the surety is changed from that of surety for two officers in the discharge of 
their duties to the bank to that of surety for the acts of those in direct control 
of the bank and owning a majority of its stock. Such a change in its duties can 
scarcely be considered as included in the clause allowing a "change of position" 
of an "employee" within the bank. In a similar situation where the person 
bonded alone obtained a majority of the stock, this same court has held that the 
surety was discharged. Farmer's and Merchant's Bank v. United States Fidelity 
Co. (1911) 28 S. D. 315, 133 N. W. 247. Where there is a specific guaranty of a 
specific contract, any change, though not material, in the contract releases the 
surety. Page v. Krekey (1893) 137 N. Y. 307, 33 N. E. 311; Evans v. Graden 
(1894) 125 Mo. 72, 28 S. W. 439. If the contract of guaranty is general, covering 
the performance of a number of duties to the obligee, as in the instant case, the 
usual rule is that a material change in those duties discharges the surety, even 
though the change is beneficial to the surety. Whitcher v. Hall (1826, K. B.) 
5 B. & C. 269; Driscoll v. Winters (1808) 122 Calif. 65, 54 Pac. 387. But in a 
number of jurisdictions it has been held that, when it is self-evident without 
further inquiry that the change in the duties of the person for whom the surety 
became obligated is necessarily of benefit to the surety, he is not discharged. 
Cambridge Bank v. Hyde (1881) 131 Mass. 77; Ullman Realty Co. v. Hollander 
(1910, City Court N. Y.) 123 N. Y. Supp. 772; Preston v. Huntingdon (1887) 
67 Mich. 139, 34 N. W. 279. Even under this rule, if the bond is construed not to 
permit such changes as ensued when Flindt became director it is submitted that 
it does not follow as a matter of law that such changes may not be prejudicial 
to the surety company. 

Torts — Liability for Innocent Misrepresentation. — The defendant's agent, 
to induce the plaintiff to purchase certain water rights, represented to him that 
a reservoir had a holding capacity three times as great as it actually had. In 
this action to recover damages resulting from the misrepresentation, the plain- 
tiff's petition did not allege scienter. The lower court overruled the defendant's 
demurrer. Held, that the judgment should be affirmed, there being a breach of 
duty, although the defendant's agent did not know that his statement was false. 
Becker v. McKinnie (1920, Kan.) 186 Pac. 496. 

The leading English case decided that an action of deceit could not be 
sustained unless the false representation was made "knowingly, or without 
belief in its truth, or recklessly, careless whether it be true or false," i.e., 
made with conscious dishonesty. See Derry v. Peek (1889, H. L.) 14 A. C. 
337^ 374- This case has apparently settled the law in England, although equity 
recognizes fraud without mens rea. Nocton v. Ashburton [1914, H. L.] A. C. 
932; Anson, Contract (Corbin's ed., 1919) sec. 227. American rulings on the 
subject lack uniformity. Some courts follow Derry v. Peek in confining the 
action to cases where the defendant either knew his statement to be false, or 
was conscious that he did not know whether it was true or false. Reno v. Bull 
(1919) 226 N. Y. 546, 124 N. E. 144; Peters v. Lohman (1913) 171 Mo. App. 
465, 156 S. W. 783. Others "presume knowledge," i. e., do not require scienter, 
if the defendant has peculiar means of knowledge. 12 R. C. L. 335. It has 
been suggested that an action on the case for negligence should lie, under 
limited circumstances, for misrepresentations made carelessly, though honestly; 
negligent words may cause as much damage as negligent acts. Jeremiah Smith, 
Liability for Negligent Language (1900) 14 Harv. L. Rev. 184; Cunningham v. 
Pease House Furnishing Co. (1008) 74 N. H. 435, 69 Atl. 120. But there are 
objections to throwing the matter into the law of negligence. See Williston, 
Liability for Honest Misrepresentation (1911) 24 Harv. L. Rev. 415, 436. It is 
submitted that justice is accomplished by those courts which, in a limited 
class of cases, support actions akin to deceit without requiring scienter. They 



